
 

 
 

 
 

 S T e  C I o C r I T  C o b A T b S  B A o o I b o  T O  C O V b o A Gb  c O o  
t A T b o  D A M A G b  r N D b o  b N S r I N G  L O S S  b X C b P T I O N  T O  

c A r L T Y  tO o K M A N S e I P  b X C L r S I O N  

qhe majority of decisions discussing ensuing loss 
conclude  thatI  for  there  to  be  coverage  under  a  
resultingLensuing loss clauseI an insured must show that a peril 
separate and independent from the excluded peril caused 
damage to other property.  eoweverI the concept of ensuing 
lossI particularly when it involves water damage that results 
from faulty workmanshipI is one over which courts struggle.  
fn AugustI the pixth Circuit revisited the issue of whether 
water damage caused by faulty workmanship came within an 
ensuing loss exception to a faulty workmanship exclusion.  
qhe majority found that it did not. 

 
fn qjt bnterprises v. cederal fnsurance CompanyI OMNM 

r.p.App.ibufp NTTSN ESth Cir. OMNMFI qjt purchased all-
risk coverage for its recently constructed condominium 
building.  qhe policy excluded “loss or damage Eincluding the 
costs of correcting or making goodF caused by or resulting 
from any faultyI inadequate or defectiveW … designI 
specificationsI plansI workmanshipI repairI constructionI 
renovationI  …”   qhe  policy  then  went  on  to  state that this 
“exclusion does not apply to ensuing loss or damage caused 
by or resulting from a peril not otherwise excluded.”   

 
auring a renovation of the building’s exteriorI it was 

discovered that the original builder had improperly 
constructed the exterior wallsI leaving them vulnerable to 
water infiltration.  As a resultI water had entered the facility 
via all four exterior wallsI weakening the structural integrity of 
the  building  by  corroding its  steel  structure.   tithout proper 
repairI the building faced the potential for mold growth and 
“catastrophic” structural failure due to moisture exposure.  fn 
order to correct this defectI qjt  had  to  remove  the  
building’s undamaged exterior masonry. 

 
qjt submitted a claim to cederalI but after performing 

its own inspectionI cederal denied the claim.  fn support of its 
denialI cederal attributed the damage to “construction defects”
and “wear and tearI” both of which were excluded perils.   

 
qjt responded to the denial by filing a declaratory 

judgment action.   fn  that  actionI  qjt  moved for summary 
judgment arguingI inter aliaI that even if faulty workmanship 
allowed water to seep into the wallsI the water amounted to a 
“peril not otherwise excluded.”  qhusI qjt argued that it 
suffered resulting water damageI which was a non-excluded
ensuing loss. 

 
qhe Court noted that there are two possible functions 
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served by the ensuing loss clauseI both of which it found 
sufficient to defeat qjt’s argument.  qhe first is that the 
clause simply meansI that which is not excluded is covered.  fn 
other wordsI the clause functions as a form of redundancy for 
clarity purposes Ei.e.I a “belts and suspenders” approachF.  qhe 
second function is to construe this clause as a “causation-in-
fact-breaking link in coverage exclusionsI establishing that 
independentI non-foreseeable losses caused by faulty 
construction are covered.”  AccordinglyI the “clause 
establishes that chronologically later-in-time damages 
‘caused’ by ‘a peril not otherwise excluded’ remain covered.”  

 
te noteI howeverI that there was a dissent in the qjt 

bnterprises opinionI which ultimately concluded that the 
ensuing loss exception to the faulty workmanship exclusion 
was open to more than one reasonable interpretation and 
therefore ambiguous.  fn reaching this decisionI the dissent 
relied on Blaine Construction Corp. v. fnsurance Co. of korth 
AmericaI NTN c.Pd P4P ESth Cir. N999FI another opinion from 
the pixth Circuit.  fn BlaineI a subcontractor incorrectly sealed 
the edge tabs on the vapor barrier.  As a resultI moisture 
migrated above the barrierI trapping condensation in the 
cavities between the purlins Ethe structural steel framing 
members containing the insulationF causing property damage. 

 
fkA denied coverage based on policy exclusions for 

faulty workmanship and dampness or dryness of atmosphere.  
fn responseI the insured argued thatI even if this was faulty 
workmanshipI the ensuing loss exception afforded coverage 
for its damages.  qhe pixth Circuit held that a builder’s all-risk 
policy’s ensuing loss exception to a faulty workmanship 
exclusion was ambiguous because it was subject to conflicting 
interpretations.  qhusI the insured’s damages were not barred 
by the faulty workmanship exclusion. 

 
qjt bnterprises does not appear to have overruled

BlaineI as the court noted that it was directed by the laws of a 
different state and by differently worded policy provisions.  
keverthelessI qjt bnterprises reaches a starkly different 
outcome than BlaineI placing into question just how the pixth
Circuit will decide such issues in the future. 
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